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Decision re: Systess Analysis and kesearch Corg.; by Robert P.
Keller, Deputy Ccmptrcller General.

Issue Area: Federal frocureaent o0f Goods and Services:
Reasonableness cf Prices Under Negotiated Contracts eand
Subcontracts (190%).

Contact: Office of the General Counsel: Procuzeaent Law I,

Budgetofunction: General Goverpaent: Other Geseral Governaent
(806) .

Organizaticn Concerned: Departaent of Transportatioa.

Authcrity: Aviation Act oZ 1975, S& Comp. Gen. 6184~-5. 54 Coup.
Gen. 612. 54 Coup. Gen. 775. 58 Comp. Gen. 783. 55 Coamp.
Gen. 60. B-18114E€ (1974) . B-187397 (1977). E-=!8079%5 (1974).
B- 182558 (1975). E-1R1539 (1974). Bp~178220 (1973).
B=176283(1) (1973). B-173638 (1971).

A protest sas made to a centract avard for research
related to PFederal economic regulatiocn of air transportation.
The protest was based on the weight placed on evaluation
criteria, the detersination of technical acceptability, and the
ageancy's fajlure to notify unsuccessful bidders. The protest vas
denied bacause it wvas untisely. The issuing ageucy has the
authority to deteraine technical acceptabllity, and failure to
notify unsuccessful Lidéers did not affect award validity. (SS)
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Louis Kozlakowski
Proc. I

FILE: 3-167817 DATE: April 12, 1977

MATTER OF: Syvtea Analysis and Research Corporation

DIGEST:

1.

2.

3.

Protest against weight which svaluation critaria placed on
expserience in deregulated studies is untimely since rot filed
prior to closing date for receipt of initial proposals.

Determination of technical acceptability is within digscretion
of procuring agency and will not be disturbed absent clear
shoving that determination wvas unceasonable. Protester's con-
tention that technical evaiuvation was unressonable because
suffiicient consideration was not given to its experience is
not supportad where record shows relevant experience was con-
sidered.

Pailire to provide nctice after award to unsuccessful offerors
that their proposcls were unacceptadle is procedural deficiency
vhich doas not affect validity of award.

‘Syatens Analysis and keseazch Corporation (SARC) protests the awaxrd

jcl-a -eontract by the Departmeni of Transpatation (DOT} under request for

-:,ptopcills {RFP) No. DOY-0ST-047. The solicitstion was for the Procure-
. ment of Economic Studies in support of the Awiation Act of 1975,

SARC has protested the award on the bases tha.:

(1) The cost of SARC's sample task order was substantially lower
than that of the successful offeror, Simat, Helliosen and
Eizhner, Inc. (SH&E).

(2) Th: SARC proposal was not properly evaluated.

(3) DOY failed to notify SARC of award and of the technical
upacceptabilicy of its proposal.

(4) SYEE had been assigned work under the Basic Ordering
Agreement prior to its award.

The RFP listed 10 evalustion factors in descending order of

relative importance with cost listed last. The factors were as
follows:
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"1.

llz.

"3,

"4,

"s.

“6 N

“7‘

“8.

"9'

Recent past axperience in research related to
the impact of such proposals to raeduce Pederal
economic ragulation of air transportation as
s.‘?Sigzsg. 3364, H.R, 10261, R.R. 12484 and

Experience in pexforming snalysis of the domestic
sir transportation system under alternntivc

regulatory policies.

Understanding of the requizement and uvbjectives
of the propeial.

Desonstrated ability to use the CAB 04D surveys and
service segment data, inclnding ability to develop
covputerized analyses of thia data.

Demonstrated ability to prepare economic analyscs

of domestic air carriers, traffic forecasts, individusl
city-pair route analyses, snd estimated fare and
servics lcvels under various conditions.

The resvmes of professionul talent yroposed (o be
available to work ot !udividual tasks, inciuding
past experience as hear.ng witnesses in relevant
aviation reguistory proceedings at .he Federsl and
State level.

Availability of staff resources with current expartise
in air transportation economic research and analysis.

Practical experience iIr working with Federal and State
regulated air carriers and State and local aviation
officials.

Experience in working with aircraft manufacturers.

"10. Cost.”

The SARC proposal Qno deternined to be technicelly unacceptable

and, therefore, eliminated from the competitive range
were independently evaluated by each member of s four-man panel in

accordance with the evaluation critaris set forth in the RFP,

All proposals
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The swmary by the evaluation tesm of SARC's proposal is as
follows:

"SARC hes sufficiant experienze iu terms of the
traditional regulatory enviromwent. However, they
have 1little experience with snalysis of daragulaced
saviromments, vhich is key to the ressarch to be
urcsrtaken in this contract. Thair technical
proposal evidences & weak undersvanding of DOT's
requirements under the RFP. The one study cited by
SARC as background in this area was, in the opinion
of che evalustors, poorly done."

The procurement concerns an "snalysis of a derevgulated environment,"
and requires research related to the impact of proposals for legisla-
tion reducing Federal economic regulation of air transporation.

Further, DUT states:

“The preparation of materials for CAB route cases is
pot irrelevant to this solicitation, and the cases
cited by SARC indicate that SARC may have adequate
axperience for the purpnses of this solicitation in
that arca. SARC, however, has cited little or no
work relating to aad showing acquaintance and
experience with the potential system consequences of
an altered regulatory environment.”

SARC's primary disagreement wich cic evaluation of its prouposal
relates to DOT's failure to accord sufficient weight: to its past
experience. In this comnection, SARC contends that within the ‘adus-
try and Governmeat only DOT has espoused a theory that there ics any
diﬁ::renco in knowledge applied to regulated and deregulated industry
studies, .

. In this zegard, the two major evaluation criteria (criteria 1
axd 2) set forth in the RFP clearly indicsted the importance of an
offerox's experience in research relsted to the impact of proposuls
to reduce Federal re¢gulation of air transportation and exparience
in the analysis of the domestic air trsnsportation system under alter-
native regulatory policics. SARC did not protest the weight of such
related experience until sfter awvard. Section 20.2(b)(1) of our Bid
Protest Proceduves, 4 C.P.R. part 20 (1973), requires protext, based
upon improprieties which are apparent prior to the closing date for
receipt of initial proposals, be filed prior to such closing date to
be timely. Insofar as SARC's protest is against the use of such
evaluation criteria it is uutimely.
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While SARC allcgcl that many of ite etudies involved affects
of various changes in the level of competition, ssrvire patterns,
fares, etc., the technical evaluation is made on the basia of the
proposal submitted as it relates to the critaria scated in the R¥P.
Phelps Protective System, Inc., B-181148, November 7, 1974, 74-2
CPD 244. DOT connidered only SARC's critique of a DOT study and
testimony done foxr a client as axperiancae related to criteria 1
and 2, and reports the following:

“"Criterion 1 - On pages § and 7 of its techuical
proposal, SARC referred to a
critique of a DOT study and teetimory
done for a client. This reference
appezied to be the only cited SARC
experience specifically related to
this criterion.

Several of the evaluators were familiar '
with a critique of a study prepared for :
DOT entitled 'Service to Small Cormunities.’ I
The critique was presented as a part of the

Association of Locsl Transport Airlines’ |
congressional testimony on Adminiszration

legislation. It was the evaluatora' visw

that the critique referenced by SARC per-

tained to the ALTA testimony which, {n the i
professional opinion of the evaluators, was '
poorly done.

"“Criterion 2 - SARC cited no work other than that desaribed
above which indicated experience in the enalysis
of the domestic air transportation systen under
alternative regulatory policies."

Wita regard to the evaluation of proposals, we statad in System

Analysis and Research Corporation, B-187397, rcbruary 4, 1977, 77-1
CPD 90: :

"ic 18 not our function to evaluate proposals
in order to determine waich should have been selected

for award. TGCI Construction Corporation, et sl., 54
Comp. Gen. 775 (1975), 75-1 CPD 167; Techplan
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Corporation, B-180795, September 16, 1974,

74-2 CPD 169; Mnae_mggsmﬁnﬂm-
B-182338, March 24, 1975, 75-1 CPD 175. The

overall determination of the relative merits

of proponals is the respoawibility of the

contructing agency, since it must bear the

major birden for any difficulties incurred

by reason of a defective evaluation. Trainiag
ion of rica, B-181539, December 13,

1974, 74~2 CPD 337. Accordingly, we have

consistently held that procuring officials

enjoy 'a reasomable range of discretion in the

evaluation of proposals and in the determina-

tion of which offer or proposal is to be accepted

for avard,' and that such detorminations are

entitled to great weight and must not be disturbed

unless shown to be arbirrary or in violation of

the procurement statutes and regulations. PRC

uter Center, Inc., et al., 55 Comp. Gen. 60
%19755, 75-2 CPD 35; METIS Coxporation, 54 Comp.
Gen. 612, 614=5 (1975), 75-1 CPD 44;-%;;;;;;4&
Willismson Machine Company, Inc., 54 Comp. Gen.
783 (1975), 75-1 CPD 168; B-178220, Deceuber 10,

1973."

As staced previously, all proposals were evaluated in accordance
with the evaluation criteria set forth in the RFP, Based on the record
before our Office, we cannot zonciude that DOT's determination was
arbicrary. Further, where, as here, a proposal has been found ito be
so technically inferior that meaningful negotiations are precluded, it
nay be eliminated from the competitive range without rezard to low cost.

System: Analysis and Research, Inc., supra.

While DOT failed to notify SARC and the other offerors of their
technical unacceptability and to give notice of the award, wa have
held that postaward natice to unsuccessful offerors is a procedural
requirement and does not affect the validity of a contract award.
B-176283(1), February 5, 1973; se¢e B-173638, October 26, 1971. DOT
atates that it inténded to provide a combined notice of unacceptability
and award as permitted by DOT PR 12-3.5009-3 and Federal Procurement
Regulations § 1-3.103(b) (1964 ed.), but inadvertently failed to issue
such notice.
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.

Finally, SARC alleg=s that.SHLE had been assigned work under
the Bajic Ordering Agreement prior to the award as the report of
SHEE 1s dated May S, 1976. 1In *this connection DOT states:

"& & & The project draft report referred to
was prepared under contract DOT=08-60155, which
was avarded December 30, 1975, Task Order No. 3

. under DOT-05-60501, awarded September 29, 1976,
required the contractor to upilate the Volume I
druft of the study prepared under DOT-0S-60155." -

For the reasons stated above, the protest is denied.
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